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U. S. 321, 23 Sup. Ct. 321. The only limitation that the courts might 
properly place upon this power is that such regulation must not be 
irrational or unreasonable. Cooke, "Nature and Scope of the Power 
of Congress to Eegulate Commerce", 11 Columbia Law Kev. 51, 54; 
See Thayer, Legal Essays, 36 n. 1. Hence, there is little doubt that 
Congress could hare placed an absolute prohibition upon the car- 
riage of all intoxicants in interstate commerce. See Clark Distilling 
Co. v. Western Maryland By. (1916) 242 U. S. 311, 37 Sup. Ct. 180. 
Such a conclusion would follow, even under the test laid down in 
Hammer v. Dagenhart (1918) 248 TJ. S. 251, 38 Sup. Ct. 529, that the 
regulation must be of distribution and not of production. But the 
fact that Congress has done less than this, by making its prohibition 
conditioned upon the state's statute, should make no difference for the 
greater power certainly includes the lesser. Clark Distilling Co. v. 
Western Maryland By., supra; cf. Hanover Nat'l. Bank v. Moyses 
(1901) 186 U. S. 181, 22 Sup. Ct. 857. The argument that conditional 
prohibition is invalid because it is lacking in uniformity is unsound, 
for there is no lack of uniformity in the act itself, but only in the 
conditions to which it applies. Clark Distilling Co. v. Western Mary- 
land By., supra, and furthermore, there is no requirement in the Con- 
stitution that regulation shall be uniform throughout the United 
States. Powell, "The Yalidity of State Legislation under the "Webb- 
Kenyon Law", II Southern Law Quarterly, 112, 114. Hence, the ma- 
jority decision in the principal case is clearly sound. The fact that 
the federal act conflicted with a state statute is immaterial, for once 
Congress acts, within its authority, all conflicting state laws must 
give way. Seaboard Air Line v. Horton (1913) 233 IT. S. 492, 34 Sup. 
Ct. 635; Gulf, Colorado, etc. By. v. Hefly (1894) 158 U. S. 98, 15 
Sup. Ct. 802. 

Larceny — Intoxication — Concurrence of Taking and Intent. — De- 
fendant took money from the complainant while the defendant was 
too drunk to know what he was doing. Upon becoming sober, the de- 
fendant decided to keep the money. Held, he was guilty of larceny. 
May v. State (Ala. 1918) 79 So. 677. 

Since larceny is a crime requiring a specific intent, one who be- 
cause of intoxication is unable to entertain the necessary intent can- 
not be convicted, People v. Walker (1878) 38 Mich. 156; see Wood v. 
State (1879) 34_ Ark. 341, the theory being, not that drunkenness ex- 
cuses responsibility, but that the crime has not in fact been com- 
mitted. See State v. Kavanaugh (1902) 20 Del. 131, 53 Atl. 335. Some 
courts imply the necessary intent from the mere fact of voluntary in- 
toxication, Dawson v. State (1861) 16 Ind. 428; O'Herrin v. State 
(1860) 14 Ind. 420, but there would seem to be no justification for 
this. So in the instant case, no crime having been committed at the 
time of the taking, the question remains whether a subsequent in- 
tent to steal will operate to convict the defendant of larceny. Fol- 
lowing the general rule that to commit larceny the intent must ex- 
ist at the time of the taking, Cooper v. Commonwealth (1901) 110 
Ky. 123, 60 S. W. 938, it is held that one who takes property in good 
faith, either by mistake, Wilson v. State (1910) 96 Ark. 148, 131 S. W. 
336; Cooper v. Commonwealth, supra; contra, State v. Ducker (1880) 
8 Ore. 394, or by finding, Bamom v. State (1852) 22 Conn. 153, will 
not be made guilty of larceny by an intention to retain the same sub- 
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sequently formed. But where one obtains possession of property by 
fraud, or by a tortious taking, a few jurisdictions maintain that a 
subsequent intent to appropriate the property will serve to convict 
the defendant. State v. Coombs (1868) 55 Me. 477; Commonwealth 
v. White (1853) 65 Mass. 483; contra, Cody v. State (1898) 39 Tex. 
Or. Bep. 236, 45 S. W. 568; State v. Biggs (1902) 8 Idaho 630, 70 
Pac. 947. These cases impliedly accept the common law rule that the 
taking and intent must be concurrent, but satisfy this requirement by 
adopting the old English doctrine of "continuing trespasses" laid down 
in Begina v. Biley (1853) 1 Dearsly's C. 0. 149. The basis of this 
rule is that a new trespass on the owner is committed at every in- 
stant that the taker has possession. The result is that when the felon- 
ious intent arises the taking and intent are concurrent. See State v. 
Coombs, supra. But this doctrine fails to recognize that after the first 
taking, no trespass can be committed save on the possession of the 
taker. Because of its artificial character, it has been repudiated by 
most courts. See Gady v. State, supra; State v. Biggs, supra. Many 
jurisdictions by statute prefer to dispense with the rule requiring con- 
currence of taking and intent rather than to stretch the common law 
by the anomalous doctrine of "continuing trespasses". See Davis v. 
State (1898) 54 Neb. 177, 74 IT. W. 599. It is submitted that the in- 
stant case can be supported neither on theory nor by the weight of 
authority. 



"Workmen's Compensation Laws — Illegitimate Children — Compen- 
sation for Death of Putative Father. — The Maine statute, Me. Bev. 
Stat. e. 50, entitles to compensation "dependents of the employee" 
and defines dependents as "members of the employees family * * * 
who are wholly or partly dependent upon * * * the employee for 
support at the time of the injury", with a conclusive presumption of 
entire dependency on behalf of "a child or children * * * upon 
the parent with whom he is or they are living". Deceased's four 
illegitimate children were living with him and their mother and were 
wholly dependent upon him for support at the time of his injury and 
death. Meld, although not "children" in the statutory sense, they 
were entitled to compensation. Scott's Case (Me. 1918) 104 Atl. 794. 

Workmen's compensation acts are based on the principle that the 
risk of injury to a worker is a social one, the losses from which should 
be borne by the community, 1 Honnold, Workmen's Compensation § 2 ; 
see Lindebauer v. Weiner (1916) 94 Misc. 612, 159 IT. Y. Supp. 987. 
Hence such acts should be interpreted liberally, to the end of secur- 
ing the benefits they were intended to accomplish. In re Petrie (1915) 
215 IT. T. 335, 109 IT. E. 549; In re Panasuh (1914) 217 Mass. 589, 
105 N. E. 368; contra, Andrejwshi v. Wolverine Coal Co. (1914) 182 
Mich. 298, 148 IT. W. 684. It is specifically provided in some compen- 
sation acts that illegitimate children shall share in their benefits, IT. J. 
Comp. Stat. 1st Supp. 1645; 6 Edw. 7, c. 58, § 13, and in England, 
where this is the case, compensation has been allowed even to a post- 
humous illegitimate child. Schofield v. Orrell Colliery Co. [1909] 
A. C. 433. However, "child" or "children" as used in the statutes is 
construed to exclude illegitimate children. Bell v. Terry & Tench Co. 
(1917) 177 App. Div. 123, 163 N. T. Supp. 733; cf. Splitdorf Elec- 
trical Co. v. King (1917) 90 IT. J. L. 421, 103 Atl. 674. Hence, in the 
principal case, dependency cannot be conclusively presumed. But the 



